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Response to Arguments 

Applicant's arguments and affidavit, filed 11/2/05, with respect to the rejection of 
claims 1-21 under 35 U.S.C. 112, 1 st paragraph have been fully considered and are 
persuasive. The rejection of claims 1-21 under 35 U.S.C. 112, 1 st paragraph has been 
withdrawn. 

Claim Objections 

Claims 10 and 16 are objected to because of the following informalities: 

On line 8 of claim 10, "the measurement time" should be replaced with "time 
spent measuring the heat beat intervals"; 

On line 9 of claim 10, "the music" should be replaced with "music"; 

On line 3 of claim 16, "the heart" should be replaced with "heart". Appropriate 
correction is required. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 18 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 18 recites the limitation "means for generating from the encoded music a 
sound collage that can be stored in a storing means." Claim 10, upon which claim 18 
depends, describes a "means for coding . . comprising means for selecting the rhythm 
for the music in the sound collage". However, neither claim 10 nor claim 18 recites, 
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"encoded music" as recited in claim 18. The only "music" previously introduced in 
claims 10 and 18 is the music in the sound collage. It is unclear how a sound collage 
can be generated from music that is already part of the sound collage. Additionally, the 
limitation in claim 18 meets the 3 prong analysis set forth in MPEP §2181, thereby 
invoking 35 U.S.C. 112, 6 th paragraph. However, it is unclear what structure in the 
specification corresponds to the means for generating recited in claim 18. 

Claim Rejections - 35 USC § 102/103 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 10, 12, and 17-21 are rejected under 35 U.S.C. 102(b) as anticipated by 

or, in the alternative, under 35 U.S.C. 103(a) as obvious over US Patent No. 5,267,942 

to Saperston. Saperston teaches an arrangement for coding heart rate information 

comprising a means for measuring a person's heart beat intervals or heart rate (col. 10, 

lines 23-27 of Saperston), means for packing the measured heart beat interval 

information (col. 10, lines 1 1-22 of Saperston), and means for coding at least a portion 
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of the packed heart beat interval information into a sound collage, the sound collage 
being shorter in duration than the measurement time, the coding means comprising 
means for selecting the rhythm (tempo) of the music in the sound collage based on the 
measured heart beat intervals or heart rate (col. 9, lines 49-66; col. 11, lines 9-37 of 
Saperston), the measurement time was 12 minutes and the duration of the sound 
collage was nine minutes. While Saperston fails to explicitly recite a means for storing 
the heart beat interval information, measuring the heart beat interval information and 
determining a heart rate from it for display are shown to be performed by a computer 
system, wherein, in order to manipulate acquired values and to display such values, the 
values must inherently first be stored in some sort of storage means. Therefore, the 
system of Saperston must inherently include a means for storing. 

As to the means for encoding, the limitation meets the three-prong analysis set 
forth in MPEP § 2181, thereby invoking 35 U.S.C., 6 th paragraph. The "means for 
coding" in claim 10 appears to correspond to the coding means in paragraph 31 of the 
specification which comprises "means 660 for providing the music with tempo on the 
basis of the measured heart beat intervals". All further aspects of the coding means 
appear, as described in paragraph 31 of the specification to be optional. Saperston 
describes a means by which the tempo of music is provided based on heart beat 
intervals, or heart rate measured (col. 9, lines 53-66 of Saperston). 

Regarding claim 12, the coding means comprises means for joining together 
digital sound packets that can be added to one another in temporal sequence and/or 
combined by summing at a given time instant (col. 9, lines 56-67 of Saperston), wherein 
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a MIDI recorder and any control for such recorder is such a means for joining together 
digital sound packets, as described. 

Regarding claim 17, the applicants should note that the language presented in 
this claim is merely "intended use" language that cannot be relied upon to define over 
the prior art of record, since Saperston teaches all of the claimed structural limitations 
and their recited relationships. The system described by Saperston is certainly capable 
of measuring heart rate information during exercise. 

Regarding claim 18, the MIDI recorder (col. 9, line 56-66 of Saperston) is 
considered to additionally be a means for generating a sound collage from encoded 
music, wherein the collage is capable of being stored in a storing means. 

Regarding claim 19, the arrangement is a heart rate monitor (Col. 9, line 66-col. 
10, line 27 of Saperston). 

Regarding claim 20, the heart rate monitor comprises means for presenting the 
generated sound collage (col. 1 1 , lines 6-9 of Saperston). 

With further regard to claim 21, the headphones of Saperston are a piezo 
element, wherein "piezo" simply means pressure, and sound is played through the 
headphones, sound being a pressure wave. 

Allowable Subject Matter 

Claims 1-9 are allowed. 

Claims 1 1 and 13-16 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 
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The following is a statement of reasons for the indication of allowable subject 
matter: 

Regarding claims 1-9 the prior art fails to teach or fairly suggest a method for 
coding heart rate information wherein the person's heart beat intervals are measured 
during a physical exercise, in combination with all of the other limitations of the claims. 
Saperston teaches an arrangement as described above, which description inherently 
discloses a method of using such an arrangement. However, Saperston lacks 
measuring the heart beat intervals during a physical exercise. In fact, the method of 
Saperston requires the person to relax during heart beat interval measurement (col. 11, 
lines 9-18 of Saperston). US Patent No. 6,572,51 1 to Volpe and US Patent 
No. 6, 230,047 to McHugh both teach a method coding at least a portion of measured 
heart beat interval information such that the rhythm of the sound collage depends on the 
measured heart beat interval, largely as described in claim 1. However, neither 
McHugh nor Volpe teaches coding the information such that the duration of the sound 
collage is shorter than the time spent for measuring the heart beat intervals. There 
appears to be no motivation to combine Saperston with either Volpe or McHugh. 

Regarding claims 1 1 and 13-16, the prior art of record fails to teach or fairly 
suggest an arrangement for coding heart rate information comprising a means for 
coding at least a portion of packed heart beat interval information into a sound collage, 
such that the sound collage is shorter in duration than the measurement time, the 
coding means comprising means for selecting a musical genre of the sound collage to 
be use in the coding, means for changing sound scale based on the length of the heart 
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beat intervals or duration of the heart beat interval measurement, means for changing 
the rhythmical complexity of the music base don the variation rate of the heart beat 
intervals, or means for changing the volume in the sound collage based on the heart 
beat intervals, in combination with all of the other limitations of the claims. Regarding 
claim 16, US Patent No. 6,572,51 1 to Volpe teaches means for changing the volume of 
the music in the sound collage based on measured heart beat intervals (col. 2, lines 44- 
65 of Volpe). However, there appears to be no motivation to combine Saperston with 
Volpe. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

US Patent No. 5,986,200 to Curtin. 

WIPO Publication No. WO 03/005339 to Baron et al. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Patricia C. Mallari whose telephone number is (571) 

272- 4729. The examiner can normally be reached on Monday-Friday 10:00 am-6:30 
pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571) 272-4726. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




/Patricia Mallari 
Patent Examiner 
Art Unit 3736 
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